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P-R-0-C-E-E-D-1-N-G-S
10:52 a.m.

CHAIRPERSON MILLER: I understand
that for Case No. 17878 that the attorney is
here and he i1s just seeking a postponement of
the hearing, so 1 would like to handle that
matter fTirst, so that he can leave and not
have to wait for the whole FMBZA case to be
heard. Thank you.

So, Mr. Gell, 1f you would like to
come forward? Ms. Bailey, do you want to call
that case?

MS. BAILEY: Madam Chair, good
morning, and to everyone as well. Application
17878 of Jeffrey Cohen, pursuant to 11 DCMR
3103.2, for a variance from the lot occupancy
requirements under section 403, a variance
from the alley set-back requirements under
subsection 2300.2(b) and a variance from the
rear yard requirements -- rear yard occupancy
requirements under subsection 2500.3, to
construct an accessory garage serving a one-
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family row dwelling. The property is located
at 2903 Q Street, N.W. It 1s Zoned R-3. It
i1Is located in Square 1282 on Lot 801.

And as you indicated, Madam Chair,
the applicant 1s requesting a postponement of
this hearing until June of 2009.

CHAIRPERSON MILLER: Mr. Gell, do
you want to say anything? Have you conferred
with the ANC or anybody else on this matter?

MR. GELL: Madam Chair, thank you
very much TfTor taking us out of turn. 1
appreciate i1t. We are seeking a postponement.

We had favorable or no action from the ANC.
We did have a hearing at the ANC and there was
nobody who appeared who was adverse to our
application.

We have many neighbors who have
signed In favor. One man who expressed some
concerns, we have made some alterations to the
design and he has now signed on. So I didn"t
feel 1t necessary to take that extra step.

The reason we are asking for the
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postponement is that Mr. Cohen was part of the
year i1n Florida and had obligations down there
around the time of this hearing and asked if I
would, please, ask the Board for a
postponement until some time i1n June, 1i1f
that®"s possible.

CHAIRPERSON MILLER: Okay. We will
just check our calendar. How is June 30t"?

MR. GELL: That will be fine.
Thank you.

CHAIRPERSON MILLER: Okay . One
second. Okay. That"s a little far out, so we
had to make sure it"s going to work. So we
can give you that date i1n the morning.

MR. GELL: In the morning?

CHAIRPERSON MILLER: Yeah.

MR. GELL: Thank you so much.

CHAIRPERSON MILLER: Okay . Thank
you very much. Okay. So we are now leaving
our BZA Hearing or little postponement
discussion behind.

(Whereupon, at 10:57 a.m. a recess
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until 12:51 p.m.)

CHAIRPERSON MILLER: Okay . The
FMBZA Hearing has been adjourned. And I want
to call the BZA Hearing. But just for the
purpose for a moment of having the Case No.
17879 jJjust come TfTorward on a procedural
question with respect to i1t"s now 12:50 and
the Board is considering breaking for half an
hour or 40 minutes, at this point, unless that
IS going to cause a problem 1In the
presentation of your case, which i1s scheduled
for the morning, which is before 1:00.

Do you -- Ms. Fowler, do you want
to come forward for a minute and just let us
know?

MS. FOWLER: Hi, good afternoon.
IT we could proceed, that would be Dbest,
because the homeowner, Ms. Doggett, has to
leave pretty soon and she would love to be
able to testify.

CHAIRPERSON MILLER: Yes, that"s

very 1mportant. So that"s why we were
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checking.

MS. FOWLER: Yeah.

CHAIRPERSON MILLER: To make sure
It didn"t make a difference, because sometimes
iIt"s actually better 1f you"ve been sitting
all morning, you might want a break for half
an hour.

MS. FOWLER: Right.

CHAIRPERSON MILLER: So okay, why
don"t we just take a 5 minute or less break
and we will go get our files for this case and
then we" 1l hear your case.

MS. FOWLER: Okay. That would be
greatly appreciated.

CHAIRPERSON MILLER: Okay.

MS. FOWLER: Thank you.

(Whereupon, at 12:53 p.m. a recess
until 1:05 p.m.)

CHAIRPERSON MILLER: This hearing
will, please, come to order. Good afternoon,
ladies and gentlemen. This i1s the February
10" Public Hearing of the Board of Zoning
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Adjustment of the District of Columbia. These
will be the opening remarks for the afternoon
hearing as well as the case we"re about to
proceed on, which was scheduled for the
morning.

My name i1s Ruthanne Miller. I"m
the Chair of the BZA. Joining me today is my
Vice Chair, Mr. Marc Loud, he is to my right.

And next to Mr. Loud s Mr. Michael Turnbull
representing the Zoning Commission. To my
left i1s Mary Oates Walker and Shane Dettman,
Board Members.

Next to Mr. Dettman is Mr. Chiff
Moy from the Office of Zoning, Ms. Sherry
Glazer from the Office of Attorney General and
Ms. Beverley Bailey from the Office of Zoning.

Copies of today"s hearing agenda
are available to you and are located to my
left in the wall bin near the door. Please,
be aware that this proceeding 1s being
recorded by a Court Reporter and 1is also
webcast live. Accordingly, we must ask you to
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refrain from any disruptive noises or actions
in the hearing room.

When presenting information to the
Board, please, turn on and speak into the
microphone, Tfirst, stating your name and home
address. When you are Tfinished speaking,
please, turn your microphone off, so that your
microphone 1s no longer picking up sound or
background noise.

All persons planning to testify
either In favor or i1n opposition are to fTill
out two witness cards. These cards are
located to my left on the table near the door
and on the witness tables. Upon coming
forward to speak to the Board, please, give
both cards to the reporter sitting to my
right.

The order of procedure for special
exceptions and variances is as follows: One,
statement and witnesses of the applicant.
Two, Government reports, including Office of
Planning, Department of Public Works, et al.
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Three, report of the Advisory Neighborhood

Commission. Four, parties or persons 1in
support. Five, parties or persons 1in
opposition. Six, closing remarks by the
applicant.

Pursuant to Section 3117.4 and
3117.5, the following time constraints will be
maintained: The applicant, persons and
parties, except an ANC, iIn support, including
witnesses, 60 minutes collectively. Persons
and parties, except an ANC, 1In opposition,
including witnesses, 60 minutes collectively.

Individuals 3 minutes.

These time restraints do not
include cross examination and/or questions
from the Board. Cross examination of
witnesses 1s permitted by the applicant or
parties. The ANC within which the property is
located i1s automatically a party in a special
exception or variance case.

Nothing prohibits the Board from
placing reasonable restrictions on Cross
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examination, including time limits and
limitations on the scope of cross examination.

The record will be closed at the
conclusion of each case, except for any
material specifically requested by the Board.
The Board and the staff will specify at the
end of the hearing exactly what 1Is expected
and the date when persons must submit the
evidence to the Office of Zoning. After the
record i1s closed, no other information will be
accepted by the Board.

The Sunshine Act requires that the
Public Hearing on each case be held In the
open before the public. The Board may,
consistent with 1t"s Rules of Procedure and
the Sunshine Act, enter Executive Session
during or after the Public Hearing on a case
for purposes of reviewing the record or
deliberating on the case.

The decision of the Board in these
contested cases must be based exclusively on
the public record. To avoid any appearance to
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the contrary, the Board requests that persons
present not engage the Members of the Board in
conversation.

Please, turn off all beepers and
cell phones, at this time, so as not to
disrupt these proceedings.

The Board will make every effort to
conclude the Public Hearing as near as
possible to 6:00 p.m. If the afternoon cases
are not completed at 6:00, the Board will
assess whether i1t can complete the pending
case or cases remaining on the agenda.

At this time, the Board will
consider any preliminary matters. Preliminary
matters are those that relate to whether a
case will or should be heard today, such as
requests Tfor postponement, continuance or
withdrawal or whether proper and adequate
notice of the hearing has been given. |If you
are not prepared to go forward with a case
today or if you believe that the Board should
not proceed, now iIs the time to raise such a
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matter.

Does the staff have any preliminary
matters?

MS. BAILEY: Madam Chair, the last
case that was scheduled on today"s docket
Application, rather Appeal No. 17911 of the
Kalorama Citizens Association, that appeal was
withdrawn, Madam Chailr.

CHAIRPERSON MILLER: Thank you.
And we already dealt with the postponement of
Case No. 17878.

MS. BAILEY: Absolutely, yes.

CHAIRPERSON MILLER: Okay. So now,
we are ready to call then Case No. 178797

MS. BAILEY: Yes, Madam Chair.

CHAIRPERSON MILLER: And first
though, I"m sorry, do you want to swear In any
witnesses who wish to testify today?

MS. BAILEY: Sure.

CHAIRPERSON MILLER: Either 1n
support or opposition of any application.

MS. BAILEY: Please, stand to take
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the oath and, please, raise your right hand.

(Whereupon, the witnhesses were
sworn.)

MS. BAILEY: Thank you .
Application 17879 of Lloyd and Libby Doggett,
pursuant to 11 DCMR 3104.1 and section 1202.1,
for a special exception for a rear addition to
an existing one-family row dwelling under
section 223, not meeting the Ilot occupancy
requirements under section 403, the
nonconforming structure provisions under
subsection 2001.3, and the court requirements
under section 406. The property is located in
the CAP/R-4 District at premises 138 D Street,
S.E., Square 733, Lot 40.

CHAIRPERSON MILLER: Thank you.
Why don®"t you iIntroduce yourselves for the
record, please?

MS. FOWLER: 1"m Jennifer Fowler.

MS. DOGGETT: Hi, I*m Libby
Doggett, the owner.

CHAIRPERSON MILLER: Okay . Then
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I"m just going to let you proceed.

MS. FOWLER: Okay. Excuse me, I™m
a little bit under the weather today. What we
are proposing here 1s a modest addition. It"s
one-story enclosed space with a second story
covered porch above, open porch with a roof on
it. It"s modest i1In size. It"s only 110
square feet that we are adding to the house.

Currently, the owners have done
extensive renovations to the interior of the
house, 1ncluding the kitchen at the rear. But
the one thing lacking from the house 1is the
opportunity Tfor casual dining. We have a
formal dining i1In the kitchen that doesn"t
really accommodate any kind of seating in the
kitchen, so we have -- they have decided they
wanted to expand just for a small breakfast
area on the back, just big enough to, you
know, have a round table back there and a few
chairs.

We are already nonconforming for
lot occupancy. We are at 61.5 percent,
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Increasing with this addition to 67.5 percent,
so It°s a 6 percent increase 1iIn the Ilot
coverage. We are also hoping to extend the
open court that currently i1s 5 foot 6 i1Inches.
We originally had proposed 5 foot 6 to be
continued.

Historic Preservation has asked
that we set the addition in 3 iInches, just to
create a little bit of verbile, so our current
plan shows a 5 foot 9 open court, rather than
5 foot 6.

We have the support of the ANC. We
did go to their -- the Planning Commission,
ANC-6B, and they did approve the project. And
we have also been approved by the HPRB as well
with just some minor changes with the 3 1inch
set-back and materials. They wanted us to go
with all siding rather than the stucco that we
have on the plans.

We have support of most of the
neighbors. We have one -- the neighbor at 134
did come to the ANC meeting and had some
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concerns, but we were able to appease his
concerns and his only requirement was that we
don*"t put any kind of screen or enclose that
second floor i1In any way, which we weren"t
planning to do.

So no trellis or anything like
that, because he wanted i1t to appear as little
mass as possible, so rather than making it
look more massive by putting 1n some kind of
privacy screen. But that neighbor did sign-
off on the project.

136 i1s TfTine with the project as
well as 142. | do understand the neighbor at
140 1s -- still has i1ssue with the project.
And we have -- you know, we can talk a little
bit more about how we have 1iInteracted with
that neighbor.

But we did do a sun study and we
have shown with the sun study that there 1is
going to be no mmpact on the light on that
property.

The proposed addition 1is to the
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west of the neighbor at 140 and because their
house i1s already set-back so far, the expanded
footprint i1s not going to iIncrease the iImpact
on the property. Just a small amount on the
backyard will lose some light. But we Teel
that 1t"s a modest iIncrease In shadow just on
the yard, not on the property, on the house
itself.

CHAIRPERSON MILLER: Can vyou
elaborate on that though? During all seasons
or what is a moderate amount?

MS. FOWLER: Yeah, we did the sun -
- I did a sun study in Google Sketch-Up, so
you actually place it on the location, Google
Earth, and you can set the dates and times.
So we did the Solstices. So we have December
215, September, May -- I"m sorry, June, March
and we -- 1 picked the worst case time which
was 4:00 p.m., because you have that afternoon
sun, that"s when the -- once the sun comes
around to the west 1s when you have the most
impact.
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There 1s absolutely no iImpact in
the morning, noon. It"s really just that late
afternoon time that you are having a little
bit of impact. So the sun study that is iIn
the file shows 4:00 p.m. on those fTour
different dates showing the existing and the
proposed. You can see the difference i1n the
impact.

In terms of privacy, we also added
some additional photos into the file that show
that the house at 142, which 1s two doors down
from the Doggett®"s property, has an open
balcony with full view of the neighbor at 140.
And then also there i1s a building at -- two
doors -- sorry, at 144 that has a two level
open porch on the back.

So there 1s a precedent for open
balconies in that immediate area that we have
the pictures demonstrate that are In the file.

So the other factor iIn that, there
iIs a tree. | don"t know If you can see i1n the

photograph, there i1s a large Evergreen that is
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between the two properties. And that -- the
neighbor at 140 has asked for the tree to be
removed, which 1s going to increase the --
decrease the privacy immensely.

Because right now, this tree pretty
much blocks off any visual between the
Doggett®"s house and the neighbor®s property.
So In essence, we"re -- she 1s asking us to
take down the tree and decrease the privacy
substantially.

CHAIRPERSON MILLER: Does that
increase the light from the sun?

MS. FOWLER: You know, 1t actually
doesn"t 1mpact the light, because it is kind
of nestled between. It"s 1In the dogleg of the
Doggett®s property. So right now i1t actually
-—- 1t"s not -- 1t won"t really change the
light. It"s really just the privacy that 1is
going to change when the tree i1s removed.

COMMISSIONER TURNBULL: And you are
referring to the neighbor at 1407?

MS. FOWLER: 140, correct. That"s
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really all that 1 wanted to add to the record,
at this time.

CHAIRPERSON MILLER: So I"m sorry,
when we look at the shadow study that you put
in the record --

MS. FOWLER: Uh-huh.

CHAIRPERSON MILLER: -- and there
IS that tree, so to the right 1s 140 and to
the left 1s 138? Is that right?

MS. FOWLER: To the right. So you
see the tree, the property to the left of the
tree that is kind of pink, shaded pink, that"s
the neighbor at 140. The neighbor that this
IS —- hasn"t supported the project. And then
to the right of the tree 1is the Doggett
residence at 138.

CHAIRPERSON MILLER: Okay.

MS. FOWLER: And you will see the
top picture has the existing condition and the
lower picture has the one-story addition with
the covered porch. And you can see also on
the sun study two doors to the east where you
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have an open balcony on that -- on the back
addition of that house as well as at 144 you
see there i1s a double balcony.

So there already 1i1s a lot of
habitable space above-grade that offers views
into that backyard.

COMMISSIONER  TURNBULL: Just to

clarify for the record, since the south side

IS on the street, the front of the house

most of the impact actually would probably
of the sun would probably be on 136, who is
the neighbor who 1i1s i1n favor of you going
ahead. So and as you said, you really don"t
get the impact for the neighbor at 140 until
4:00 in the afternoon. And depending on the
time of year, 1t°s worse one time than
another.

MS. FOWLER: That"s correct. Yeah,
the light that reaches the window, there 1is
not a lot of light that reaches the windows at
the back of that property.

COMMISSIONER TURNBULL: Right.
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MS. FOWLER: And really the --

COMMISSIONER TURNBULL: Because the
whole face of the -- the sun is going all on
the front of the street.

MS. FOWLER: Exactly, exactly. And
yeah, so really the only increase i1n shadows
will be on Kkind of the middle part of the
yard.

COMMISSIONER TURNBULL: Yeah.

MS. FOWLER: And another thing to
point out 1i1s that there i1s a fence that"s
between the two properties. It was recently
replaced, but 1t"s kind of been -- 1It"s a
shared fence. But it"s, | believe, about 5.5

feet tall. 1 have 1t In my notes if anybody

needs to know. But it is already -- you know,
you have -- 1t has historically been kind of
covered with vines, very lush. You know,

there"s a lot of plantings.

So the addition, the lower part of
the addition 1s not -- 1Is going to come up
slightly above that fence, but you already to
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have kind of a solid barrier between at the
lower level. So i1t"s really this covered
porch on the second floor that iIt"s going to

be the most Impact on the neighbor visually.

But the lower section won"t -- 1 don"t think
will be terribly visible from -- on that side.
COMMISSIONER  TURNBULL: And so

where 1t says on our drawings, I"m looking at
the east elevation, where there 1s a
separation between the hardy plank and the
stucco, i1t"s all going to be hardy plank all
the way down?

MS. FOWLER: Right. Yeah, they
asked to bring the hardy plank down. So we

will have a little bit of brick foundation at

the bottom.

COMMISSIONER TURNBULL: Yeah.

MS. FOWLER: And then the hardy
plank.

COMMISSIONER TURNBULL: Okay .
Thank you.

MS. FOWLER: I think Ms. Doggett
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woulld like to say a few words as well.

MS. DOGGETT: I just want to say
I"m sorry we put off your lunch, but 1 do have
a new job and needed to get back. I think
this 1s an example of where needing a new
stove actually had us reevaluate the use of
the house and the fact that 1 also have a new
job meant that we were going to be here a lot
longer than we had intended in that house and
felt like we wanted to make better use of the
space.

And obviously, having a place to
eat that -- right there i1In the kitchen was one
of the necessities with our growing family and
numerous visitors who come. So | regret that
our neighbor hasn"t supported it.

I had -- we had -- since we hadn"t
had a recent conversation, 1 thought that
actually she had realized that this was
something that they could live with and regret
that she 1s here today, because she has been a
terrific neighbor. And we were hoping that we
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had the support of our neighbors. Thank you.

CHAIRPERSON MILLER: Thank you.
Are there any questions?

MEMBER DETTMAN: I just have two
very, very quick questions. Ms. Fowler, I
noticed that attached to your later Tfiling,
our Exhibit 27, you submitted a revised site
plan that indicates that 3 inch reveal. Would
you happen to have a plan set that i1ndicates
that as well?

MS. FOWLER: I believe | jJust put
in the site plan with that change.

MEMBER DETTMAN: Okay.

MS. FOWLER: No, I don"t have a
plan with that correction on 1t.

MEMBER DETTMAN: Okay. And just my
last question i1s you wouldn®"t happen to have a
photograph maybe taken around 4:00 that might
confirm the results or verify the results of
your shadow study?

MS. FOWLER: No, I don"t.

MEMBER DETTMAN: Okay. Okay.
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CHAIRPERSON MILLER: Can you help
me understand with respect to the shadow
studies, they are at 4:00, how I can determine
what the impact would be at 12:007?

MS. FOWLER: Well, i1f you look at
the site plan, this is north. So the addition
IS on the north side of the property, the
front of the house faces south. So this 1is
the east on this side. So when the sun comes
up In the morning, i1t comes up this way, SO
obviously, there is no impact in the morning.

The sun reaches the peak at noon,
so even at this point, the shadows are cast
directly towards the back of the yard. It"s
really when you come over towards the
afternoon and i1t really depends on the time of
day and the year, but -- you know, time of
year .

But typically, when 1 checked the
studies, the 4:00 p.m., the late afternoon was
kind of the time when the angle of the sun
impacted the most. And 1t was, you know,
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rather than doing, you know, 15 different
iterations, | kind of simplified it with kind
of the, you know, worst case scenario.

CHAIRPERSON MILLER: So when we are
looking at 4:00 1s when you say there is an
impact. How much of the yard?

COMMISSIONER TURNBULL: And that"s
just -- 1 think that"s primarily in the winter
IS the worst or spring?

MS. FOWLER: Um --

COMMISSIONER TURNBULL: Because 1in
the summer, the sun is higher in the horizon,
so the shadows are dramatically cut back. So
iIt"s only 1n one quarter of the year that that
happens.

MS. FOWLER: It"s when the, yeah,
sun 1s so much lower.

COMMISSIONER  TURNBULL: Lower.
Lower on the horizon.

MS. FOWLER: Yeah, longer shadows.

That"s correct. And 1 believe 1t was the
difference of maybe 5 feet of shadow on the
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yard was the worst case.

CHAIRPERSON MILLER: The worst case
5 feet 1n what season?

MS. FOWLER: In the winter.

CHAIRPERSON MILLER: Is that
December?

MS. FOWLER: The winter.

CHAIRPERSON MILLER: Okay. And in,
for instance, summer when one might say that
people are enjoying their outside yards the
most?

MS. FOWLER: It was very minimal.
IT you look at the June 20" example, you can
kind of see the existing and proposed. |If you
look at the existing shadow where it hits the
fence next to the tree and then you look at
the proposed where 1t hits the fence, you
know, 1 don"t -- 1 mean, 1f | had the model
with me, I could measure i1t, but 1t"s, 1 would
guess, under 3 feet of shadow difference.

But in the winter, you do see a
little bit more elongation of the shadow 1n
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December.

CHAIRPERSON MILLER: Thank you.

MS. FOWLER: But not much. And
It"s mostly -- at that point, i1t"s really the
very, very back of the yard. In fact, it
might even be, you know, close to hitting the
alley, at that point. And they do have a
garage at the back at 138.

CHAIRPERSON MILLER: Okay . Any
other questions? Okay. Anything else on your
part before we go to Office of Planning?

MS. FOWLER: I don"t think so.

CHAIRPERSON MILLER: Okay . Thank
you.

MR.  GIULIANI: Good afternoon,
Madam Chair and Members of the Board. I"m
Michael Giuliani with the Office of Planning
and 1°11 be giving our staff report on this
proposal fTor two special exceptions, again,
403.2 for lot occupancy of 67, 1 believe, .5
percent was what was stated. However, 60
percent is required. And 406.1 to allow a 5.
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-— well, 1 guess, i1t"s now 5 foot 9 1iInch
nonconforming court, where 6 feet iIs required.

The Office of Planning IS
recommending approval of the application,
based on the following review under the tests
of section 223. With respect to light and
air, we also have looked at the north/south
orientation and found that 1t would result in
a minimal impact in terms of light. And this
was Turther confirmed through a review of the
shadow studies, which we have been discussing.

We don"t feel the addition will
block or enclose windows to the adjacent
buildings and shouldn®"t have any impact on the
access to alir.

With respect to privacy, use and
enjoyment of the neighboring properties, we
don"t fTeel the proposal represents an undue
intrusion on the neighbors. There 1s no
windows actually on the west face of the
proposal and those on the east are -- they
basically match where the existing windows
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would be on that face.

You know, there would be views from
the addition, but they would be limited, sort
of further back. The actual addition i1tself
sits a little further back 1In the rear yard
and so we don"t feel those would pose any
again undue intrusion.

With respect to iIntrusion on
character, scale and the patterns of houses
along the street Tfrontage, again, this
addition takes place In the rear and can only
be viewed from the alley and, therefore, would
not pose any intrusion on the street frontage.

The applicant and their agent
provided all required plans and graphical
representations. And the proposed Ilot
occupancy is within the 70 percent standard,
which sort of grants an opportunity to apply
for the allowance.

And to reiterate, the application -
- or actually, 1 don"t know 1i1f 1t was
iterated, but the application was supported by
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the local ANC and two neighbors, the one
immediately to the west at 136 D Street, S.E.,
and one house further out at 142, provided
letters of support. And the plans as
proposed, but | believe with some minor
modifications, were approved by consent by the
HPRB, Historic Preservation Review Board.

So 1 would be happy to answer any
further questions that have not been covered.

CHAIRPERSON MILLER: Thank you.

COMMISSIONER TURNBULL: Again, and
the ANC voted unanimously.

MR. GIULIANI: Yes.

CHAIRPERSON MILLER: We do have a
copy of the ANC report, Exhibit 25, that shows
that they voted unanimously 8-0 to support the
application.

Mr. Giuliani, 1 just am curious iIf
you went out to the site or 1f you just
reviewed the documentation?

MR. GIULIANI: No, I did go out and
I sort of wandered the back alley and just,
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you know, looked at the general situation of
the housing there. I did also observe there
are a fTew other houses iIn the area that do
have open balconies at the rear on the second
floor.

CHAIRPERSON MILLER: And do vyou
have an opinion about the tree that was
mentioned by Ms. Fowler?

MR. GIULIANI: I don"t feel 1t
falls within the scope of my review.

CHAIRPERSON MILLER: But 1t"s not
something that you noted that should be
removed to mitigate any adverse 1Impacts on
light and air or privacy or anything like
that? |Is that correct?

MR. GIULIANI: It 1s correct that 1
did not note that in my report.

CHAIRPERSON MILLER: Okay . Any
other questions for Office of Planning?

COMMISSIONER TURNBULL: I just had
-- just kind of looking at the site plan, it
seems that the nonconforming court and the
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change made to the addition, 1 think your
analysis 1s correct 1s that that doesn"t
impact on the light and air. |1 mean, i1f I was
to look at 1t more in another view, 142 on the
other side probably impacts more as an
existing residence than anything else.

Looking at the whole plan and how
the yard i1s set up, that an addition on that
side might be a little bit more critical than
looking at the other side. I"m not exactly
sure how you would look at that. It"s not in
your purview to review that, | know, but i1t"s
-— 1"m just looking at the open space existing
on that yard that the -- from the standpoint
of shadows, you are getting more shadows from
the existing house next door than you probably
are from this other one.

MR. GIULIANI: From -- you are
speaking of the house at 142 D Street?

COMMISSIONER TURNBULL: Right.

MR. GIULIANI: Yeah, based on the
sun azimuth, like both the path of the sun and
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iIts different orientation on the horizon at
different points of the year, | mean, it
depends, 1 guess, when you would use that
space.

COMMISSIONER TURNBULL: When you
would look at 1t, right.

MR. GIULIANI: Yeah.

COMMISSIONER TURNBULL: Okay .
Thank you.

MR. GIULIANI: You"re welcome.

CHAIRPERSON  MILLER: Any other
questions from Board Members? Does the

applicant have a copy of the Office of
Planning report?

MS. FOWLER: No, we don"t have 1t.

CHAIRPERSON MILLER: You don"t?

MS. FOWLER: We discussed ahead of
time over the phone, so we TfTelt pretty
comfortable with Mr. Giuliani®s
interpretation.

CHAIRPERSON MILLER: Okay.

MS. FOWLER: A copy would be great.
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CHAIRPERSON MILLER: Do we have an
extra copy for them?

MR. GIULIANI: Yeah, 1 have a file
copy here 1 can provide.

CHAIRPERSON MILLER: Okay . It's
favorable, obviously, but, okay. Do you have
any questions for the Office of Planning?

MS. FOWLER: No. I just wanted to
thank Mr. Giuliani for his time. Thank you.

CHAIRPERSON MILLER: Okay . Next
would be 1Tt there i1s anybody here from the ANC
who wishes to testify 1iIn this application?
Not seeing anyone, | had made reference to our
Exhibit No. 25, which i1s the report from ANC-
6B, which voted unanimously to support the
application.

Okay. Is there anybody here who
wishes to testify in support of the
application? Is there anybody who wishes to
testify 1n opposition to the application?
Yes, please, come forward. There 1s a push
button to put your microphone on.
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MS. MACULLUM: Hello?

CHAIRPERSON MILLER: Yes, good. If
you could start by identifying yourself for
the record?

MS. MACULLUM: I"m Sally Macullum.

I live at 140 D Street, S.E. And this i1s a
terrible situation to have to be i1n, because I
have very nice neighbors on both sides
actually. But 1 -- and || thank you for
letting me though bring my concerns to the
Board, because 1 am -- | do have this very
small house and i1t 1s one of the older houses
and, therefore, 1t doesn"t go out as far as
the other houses along the row, which are
pretty much the same depth along that row.

And therefore, everyone has sort of
equal light and equal sky-spans. | don"t know
if you know that when you look out of your
backyard you sometimes see just a little bit
and sometimes you see a lot, depending on what
the neighboring houses are.

And when 1 bought my house, the
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Doggett house, which was then -- belonged to
someone else, was about 18 feet out. And the
house on the other side was about 10 feet out.
And I bought my house knowing that, so, you
know, that was the situation | came iInto.

I just want to reemphasize the
message of -- what | put Into the message to
the Board that the -- the fact that this -- my
understanding is that they were asking for 10
feet, which I"m not sure of -- 1 couldn™t
understand some of the things that you were
talking about a change, still 10 feet.

It will make 1t 28 feet on that
side, which does -- we, iIn fact, use -- the
external to our house a lot and we use it
right outside our Kkitchen area. I have
suggested to them maybe a more modest, 1 would
just as soon the did nothing, of course,
people want and need more sometimes, addition
of 4 or 5 feet or something like that might
be, you know, a compromise.

And I would prefer not to have the
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second floor as a -- closed In, because that
brings all these light questions to the fore,
because that brings it way up, that"s what is
causing the shadows, and just an open balcony
on their second floor would be much more
favorable to my -- i1n my estimation.

I do believe in the Zoning Rules
and the zoning process and 1"m glad that you
give me the opportunity to come and express my
views In a very open manner. Thank you.

CHAIRPERSON MILLER: Thank you.
And 1 think we should, you know, explore some
of your concerns, because you are a neighbor
and we want to make sure that there aren"t
going to be undue adverse iImpacts on
neighboring properties.

So let me ask you, Ms. Fowler,
about the 1i1ssue that she raises with the
second Tfloor and that being an enclosed
balcony versus unenclosed or without a roof.
Is that what you®"re saying?

MS. MACULLUM: Right, right.
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CHAIRPERSON MILLER: The roof,
okay, without the roof. How does that, 1in
your opinion, affect the light that would be
going or not going or would be blocked on her
property as a result?

MS. FOWLER: Again, the change of
the light with the addition is pretty -- very
minimal. So of course, reducing the height
woulld decrease the 1mpact, but i1t"s already
such a small 1mpact that -- with 1t as 1is
drawn, that I don"t think 1t"s going to make a
big difference whether the second Tfloor is
there or not.

And obviously, privacy 1Is not an
issue 1f the open deck, open balcony 1is
acceptable. But 1 wanted to address a couple
other items.

CHAIRPERSON MILLER: Let me jJjust
ask just to get i1t clear, you are saying that
It 1s not going to impact the light very much,
but 1t will a little bit somewhat. And what"s

the significance of having a roof on that
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balcony? What"s the importance of that?

MS.  FOWLER: Well, this was
something that the homeowners desired to be
able to enjoy the deck more times during the
year, having the shade and also i1t was kind of
an aesthetic decision as well, because we
thought 1t added something to the character of
the back of the house to have that there. And
again, there i1s a precedent for it 1i1n the
area.

CHAIRPERSON MILLER: Okay . I1"m
sorry, you wanted to get to something else,
too?

MS. FOWLER: Um, you know, based on
my measurements, | think, we"re going to be,
approximately, 23.5 feet beyond her house. |1
think she mentioned 28 feet. But 1 believe it
i1Is a little bit less than that. And then we
did -- 1 know that she had suggested a -- 1
thought she had said maybe a 6 foot addition
and she mentioned 4 to 5 feet of depth as an
acceptable number, you know, of feet to go
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back.

But we did consider that, but when
you -- once you build a 5 foot addition and
you take out for the wall thickness, you have
circulation, you know, you have to get out to
the back door, i1t vreally becomes not a
feasible project any more, because you can"t
really fit a reasonable table 1In I1t.

And the Doggetts do have, you know,
a number of children and grandkids that come
to visit and they need the space to
accommodate visitors and i1t"s not a matter of
just having a little nook for two people.
It s kind of more about, you know, a good
sized table.

A 4 to 5 foot addition is really
not even fTeasible or worth doing. It won"t
get them what they need out of the space.

MEMBER DETTMAN: I just have a
quick question for Ms. Macullum. Um, you
heard Ms. Fowler say that Ilooking at the
shadow study that the impact i1s really going
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to be to the -- your rear yard and not to
direct light into your house, to the rear of
your house. So I"m wondering IS your concern
specifically to the area i1mmediately outside
your house and light into your house or your
entire rear yard?

MS. MACULLUM: My vyard. You are
absolutely right. It does not -- the rear is
to the north and so, therefore, there i1s never
sunlight coming 1In. Now, a more closed in,
obviously, i1t"s going to be a little darker in
that area, but that"s what the main concern 1is
with the yard being completely in shadow all
the time, a lot of the time.

It makes sort of a tunnel like
environment, which 1 have a little bit of
already, but I bought 1t with that. You know,
that"s fair.

MEMBER  DETTMAN: And have vyou
received a copy of the shadow study?

MS. MACULLUM: Yes, 1 have.

MEMBER DETTMAN: You have, okay.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

46

MS. MACULLUM: Yes.

CHAIRPERSON MILLER: So, Ms.
Macullum, did you look at the shadow study and
listen to the testimony today which seemed to
indicate that there wouldn®"t be a big Impact
on the light going into your yard?

MS. MACULLUM: I"m afraid 1 don"t
really completely believe that. | did look at
those as best I could. They were not easy. |
got an electronic copy. But as | say, It
makes this sort of tunnel-like environment and
1T the addition were only one floor, 1t would
hardly be noticeable above the fence, but it
IS going to be two floors.

COMMISSIONER TURNBULL: well, why
do you want the tree to be removed?

MS. MACULLUM: The tree? Okay .
I"m glad you brought that up. This tree was a
sweet little tree when Libby actually Tfirst
planted 1t. And it is now about 5 feet above
the roof of her house, which is higher than
mine. But the real point i1s 1In my backyard, |
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have a drain for my back patio, which is
extremely iImportant, because, you know, things
are going up and down there and so you (o
straight out of the house and the back patio.
And then you go up some and then the rest of
the yard i1s higher.

Okay. So this area, this drain 1is
extremely i1mportant. It goes, | know, down
and goes 1In, because 1t -- at the half
basement 1 have that drain pipe comes out and
goes on down into the city. [I"m very worried
about the roots from -- 1 got worried about as
that tree got huger and huger, the roots from
that tree affecting that drain.

And you know, once 1t happens 1t
happens. You can®"t do anything about 1t. So
I have talked with Libby about that issue and
I"m -- you know, maybe 1t will have to happen.

I think 1t would be very expensive to try to
dig that drain out from the back there.

MS. DOGGETT: I have promised her
and we Intend to remove the tree. Actually,
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when we put up the fence, you had gotten
somebody, but by the time 1 found out the
fence was up and he was already done.

MS. MACULLUM: That"s --

MS. DOGGETT: We"re going -- |
figured when we did this addition, i1t would be
the perfect time to take the tree out, because
I think that"s what you want and I actually --
my husband would like 1t out, too.

COMMISSIONER TURNBULL: Well, just
for the record, the tree has nothing to do
with the addition.

MS. MACULLUM: No, 1 didn"t bring
It up. No, huh-uh.

COMMISSIONER TURNBULL: It"s not
related to the addition in any way. Okay.

MEMBER DETTMAN: Mr. Turnbull 1is
exactly correct with that last statement, but
I"m wondering with the removal of the tree,
does it alleviate any of your concerns with
respect to the addition?

MS. MACULLUM: No.
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MEMBER DETTMAN: No? Okay.

MS. MACULLUM: No, no, no.

MEMBER DETTMAN: And, Ms. Fowler,
1"m wondering were there any other
alternatives that you looked at with respect
to the upper porch iIn terms of being able to
enjoy the upper porch 1In the shade versus
having a roof over the top of 1t? An awning,
a table with an umbrella, anything?

MS. FOWLER: No, we didn"t. 1
mean, iInitially, we started out with just the
roof deck and then they -- the homeowners
requested that we try to go for a roof up
there, but that"s kind of how we have
proceeded throughout.

MS. DOGGETT: We did consider,
actually, thinking -- and 1 didn"t talk to
Sally about this, a trellis to give her more
privacy, but then our neighbor on the other
side or two doors down didn"t want that. He
really preferred more of the open feel, so we
were kind of caught. And we preferred to have
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the roof. We"re from Texas and we like to be
outside 1n all Kkinds of weather, so preferred
that.

CHAIRPERSON MILLER: Did you
consider kind of a trellised roof? You know,
a semi-open roof?

MS. FOWLER: You know, we didn"t do
that, mostly because | think they were wanting
also the rain cover as well, rather than just
the side. I don"t think 1 mentioned that
before, but that was part of 1t as well. But
I feel like, you know, you are still going to
-- even with a trellis, 1t"s going to be a
substantial structure.

And again, the 1issue with the
light, the angles of the sun, 1t"s still going
to block the sun the same whether it"s a solid
roof or a trellis, because of the structure of
the trellis. You get the sun at an angle,
It"s going to block that light.

I think the same amount of sun will
find its way through, you know, beneath the
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roof level and above the deck.

COMMISSIONER TURNBULL:  There®"s no
lights at the top of the deck, right or 1is
there a light? Would there be down lights or
what on the second floor on the deck,
lighting?

MS. FOWLER: We haven"t gotten to
that level of detail yet, but we might have a
small wall-mounted light and maybe a ceiling
fan.

COMMISSIONER TURNBULL: Okay. But

basically, directed down toward the deck

1tself?

MS . FOWLER: Directed down,
exactly.

COMMISSIONER TURNBULL: Okay.

CHAIRPERSON MILLER: Okay . Any
other questions? Okay . Thank you, Ms.
Macul lum.

MS. MACULLUM: Thank you.
CHAIRPERSON MILLER: Okay . Any
closing remarks by the applicant?
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MS. FOWLER: I just want to thank
you for your time and your consideration for
this project and hopefully to ask any other
questions 1f you have any. Thanks.

CHAIRPERSON MILLER: Thank you.
Are there any other questions? Okay. Let me
just take a moment and see whether we will
deliberate today or not. Okay. Okay. The
Board is ready to deliberate on this
application.

And 1t i1s for a special exception
to permit a two-story rear addition to a row
dwelling to -- that would require special
exception relief for the requirements of 403.2
to allow a lot occupancy of 67 percent where
60 percent is allowed and 406.1 to allow, as |
understand 1t today, a 5 foot 9 1Inch
nonconforming court where 6 feet is required.

I think that the OP analysis
provides a good framework for our evaluation,
because we have to make the findings that they
address. So i1f we start with 223.1, this 1is
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an application that falls under that, because
It 1s a row dwelling that doesn"t meet the
requirements of 403 and 406. It"s a use that
IS permitted In this area.

223.2 1s really 1 think what i1s key
here. "The addition or accessory structure
shall not have a substantially adverse affect
on the use or enjoyment of any abutting or
adjacent dwelling or property. In particular,
(a) the light and air available to neighboring
properties shall not be unduly affected."

And that"s what 1 think the hearing
was primarily focused on whether or not this
addition as proposed would unduly affect in an
adverse way Ms. Macullum®s property at 140.
And we took a careful look at that, 1 think,
at this hearing.

And I guess 1711 start off on this.

I am certainly one that values very highly
light 1n yards. And that"s why 1 wanted to
make sure that 1 understood the shadow studies
that were presented by the applicant.
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And my understanding, based on the
shadow studies and the testimony both of the
applicant and the Office of Planning, is that
this addition i1s on the northern part of the
property, the northern side. And because of
the orientation of the sun, with respect to
the properties in the back, that there i1s a
minimal impact on the light caused by this
addition.

And that"s depicted in the shadow
studies. And 1 understand Ms. Macullum®s
concern, because that would be my concern as a
neighbor as well. And it"s hard to believe
or, you know, know what the impact is really
going to be, I think as a layperson,
particularly, of an addition next door.

But 1 think that the evidence 1in
the record convinces me that i1t would not
unduly 1mpact her property, but 1 think we
ought to hear from others, because this was, |
think, the crux of the concern iIn this case.

Would somebody like to add? Yes,
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Mr. Dettman or Mr. Turnbull?

COMMISSIONER TURNBULL: Madam
Chair, 1 -- again, looking at not only the
site plan, but the rear elevation on Exhibit
7, 1 think the one who 1s iImpacted the most,
as far as the neighbor, i1s really the neighbor
at 136 D. I mean, 1f you look at the rear
elevation, they are on the same plane, the
only difference i1s the coloration of the paint
on the brick.

And the neighbor at 136 D 1is
totally i1n fTavor of this. And 1 think 1f
anyone 1S being i1mpacted more by something
being right on his property, it would be that
neighbor. But still, I think 1it"s a
tastefully done addition. I think 1t Tfits
into the character of the house and with the
neighborhood.

And 1 think that the nonconforming
side yard on the applicant®s property, plus it
looks like a nonconforming side yard on the
neighbor®"s property, 1 mean, does create a
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substantial amount of relief to the rear yard.
So 1 think really the addition is minimal. 1
think 1t 1mpacted the overall use of her yard.
I think she 1s still going to find
It —- and 1 guess with the tree gone, too, I
mean, In one way | guess that will add more
light to her backyard. So I think she 1is
still going to have a very enjoyable backyard.
So I think that the addition in and of itself
and by the shadow studies, 1 think, has shown
that this 10 foot addition is de minimis 1in
impact, 1 think, to the neighbor at 140 D.
CHAIRPERSON MILLER: Anybody else
want to weigh in on that? Okay. Then 1"11
assume that"s the consensus of the Board. And
the Office of Planning also notes that the
addition will not face or enclose any windows
of an adjacent building, so there won"t be an
Impact on access to air.
"Privacy of use and enjoyment of
neighboring properties shall not be unduly

compromised.” 1 think that, you know, we have
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been discussing that with our concern about
the 1impact of the Ilight and sun on the
neighbor"s yard and based on the evidence in
the record, we are convinced that i1t would be
minimal and that there also i1s no privacy
concern here because of the placement of the
windows.

"The addition or accessory
structure together with the original building
i1Is viewed from the street, alley and other
public way shall not substantially visually
intrude upon the character, scale and pattern
of houses along the subject street frontage."

This addition can only be viewed
from the alley. And we have been shown that
It 1s In the character and scale and pattern
of the houses on the alley. Okay.

It 1s within the lot occupancy that
iIs allowed for special exception 1iIn this
District that would be 70 percent allowed and
the proposed lot occupancy i1Is 67.2 percent.

No special treatment Is recommended
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by Office of Planning. I don"t think the
Board sees any need for any and there 1s no
nonconforming use being introduced or
expanded.

The ANC did unanimously support the
application and we do have 1i1n the record
letters of support from other neighbors and we
have In the record the letter i1In opposition by
Ms. Macullum at 140.

Okay . I think that pretty much
covers 1t. Any other comments people want to
make on this? Okay. Then at this point, |1
would move approval of Application No. 17879
of Lloyd and Libby Doggett, pursuant to 11
DCMR section 3104.1 and 1202.1, for a special
exception for a rear addition to an existing
one-family row dwelling under section 223, not
meeting the lot occupancy requirements under
section 403, the nonconforming structure
provisions under subsection 2001.3, and the
court requirements under section 406 at
premises 138 D Street, S.E.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

59

Do I have a second?

COMMISSIONER TURNBULL: Second.

CHAIRPERSON MILLER: Further
deliberation? All those iIn favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: Opposed?
Abstaining? And would you call the vote,
please?

MS. BAILEY: Madam Chair, the Board
has voted 5-0-0 to grant the application.
Mrs. Miller made the motion, Mr. Turnbull
seconded, Mr. Loud, Mrs. Walker and Mr.
Dettman support the motion.

CHAIRPERSON MILLER: Okay . And
this can be a summary order, since we don"t
have a party iIn opposition. Okay. Thank you.

Okay . For those of you iIn the audience, |1
believe you are here on Case No. 17877, we
have just finished the morning and we have a
different Commissioner joining us Tfor the
afternoon, which 1s Mr. Jeffries. So we were
just consulting how much time we think we need
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in order for him to get here and we also
haven®t taken lunch yet.

So we"re thinking of convening back
here at 2:45, a little less than an hour. We
think that should do i1t, approximately. Okay.

Thank you.

(Whereupon, the Public Hearing was

recessed at 1:57 p.m. to reconvene at 2:58

p-m. this same day.)
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A-F-T-E-R-N-0-0-N S-E-S-S-1-0-N
2:58 p.-m.

CHAIRPERSON MILLER: Okay . We"re

back on the record. And, Ms. Bailey, | guess
at this point, I"m not going to read the
whole procedures fTor the afternoon Public
Hearing, unless there are any questions out
there. I read them earlier. I don"t know
whether you were here or not, so iIf you have
any questions. I know Mr. Feola i1s familiar
with them. But 1| think you probably need to
be sworn in.

So, Ms. Bailey, 1f you want to
swear iIn the witnesses here and then we can
call the case?

MS. BAILEY: Okay.

CHAIRPERSON MILLER: Okay . So
anybody who wants to testify today either in
favor or opposition of an application, stand
and Ms. Bailey will administer the oath.

MS. BAILEY: Would you, please,
raise your right hand?
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(Whereupon, the witnhesses were
sworn.)

MS. BAILEY: Thank you. Madam
Chair, this is Application 17877 of Jupiter”s
Trail LLC, pursuant to 11 DCMR 3103.2, for a
variance from the lot occupancy requirements
under section 772, to construct two
residential townhouse condominiums as an
addition to an existing two-story commercial
building. The property is Zoned C-2-A. It is
located at 1626 Wisconsin Avenue, N.W., Square
1279, Lot 232.

CHAIRPERSON MILLER: Good afternoon
and would you 1introduce yourselves for the
record, please?

MR. FEOLA: Thank you, Madam Chair.

For the record, my name 1is Phil Feola with
the Law Firm of Pillsbury Winthrop Shaw
Pittman here on behalf of Jupiter"s Trail.
With me 1s —-

MR. DJABBARZADEH: Good afternoon,
Madam Chairman. My name is Rudi Djabbarzadeh
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and 1"m the manager of the Jupiter®s Trail.

MR. FEOLA: Before we get started,
there are a couple of preliminary matters.
One i1s the Affidavit of Posting and the second
iIs a replacement set of plans that flips the
project and 111 let Mr. Djabbarzadeh talk
about that In a second, that was done as
accommodation to the next door neighbor, which
flips the connection of the building, as he
will explain, from -- and the application was
on the south side of the property to the north
side of the property. The match-up with the
yard of the townhouse i1mmediately to the
south.

MS. BAILEY: Mr. Feola meant the
Affidavit of Maintenance, not the Affidavit of
Posting.

MR. FEOLA: Sorry.

CHAIRPERSON MILLER: So what®"s the
iIssue with number one, the Affidavit of
Maintenance?

MR. FEOLA: Nothing. We jJust
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submitted 1t for the record.

CHAIRPERSON MILLER: Okay . The
revised plans, were they served on the ANC?

MR. FEOLA: Yes.

CHAIRPERSON MILLER: Oh, good.
When was that?

MR. FEOLA: We were before the ANC
when the ANC voted.

CHAIRPERSON MILLER: Oh, terrific,
okay. Okay. So you are here for a variance
from the lot occupancy requirement.

MR. FEOLA: Yes.

CHAIRPERSON MILLER: And so I™m
going to leave 1t to you to address the
variance test.

MR. FEOLA: As you pointed out,
Madam Chair, the owner of the property,
Jupiter®s Trail LLC, 1t"s about a 5,000 square
foot lot entirely iIn the C-2-A Zone District
with frontage on both Wisconsin Avenue and on
33" Street. We are seeking an area variance
from the lot occupancy requirement for
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residential property, which iIs 60 percent 1in
the zone.

As you know, iIn the commercral --
the commercial property in the zone has 100
percent lot occupancy. We seek that i1n order
to construct an addition to a contributing
building 1n the Georgetown Historic District
in order to keep the residential character of
33™ Street in the manner that it has been
built.

The property has a series of
exceptional conditions which we will talk
about a little bit, but 1t has two frontages,
one on the commercial corridor of Wisconsin
Avenue and one on a very different character,
a residential street on 33" Street and has a
significant grade change from Wisconsin Avenue
to 33" Street.

It 1s occupied, as | mentioned, by
a building that is considered a contributing
building iIn the Old Georgetown Historic
District. And that the strict application of
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the Zoning Regulations, iIn this case, present
a hardship or practical difficulty on the
property owner as we will talk about iIn a
second.

And finally, that the variance, if
iIt"s granted, will not have a detrimental
impact on neighboring properties of the Zone
Plan. In fact, as you will see, we think
replacing the surface parking Jlot with
residential units that have been approved by
the OId Georgetown Board will complete the
character of 33" Street and actually be a
benefit.

So with that, 1 would like to let
Mr. Djabbarzadeh talk about the plans and how
we got before you today.

MR. DJABBARZADEH: Very well. 1T 1
may, | would like to use the easel with the
plans we have there and | should take the
microphone.

MR. FEOLA: The images he i1s going
to talk to are i1n our application.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

67

MR. DJABBARZADEH: I think 1t
should work now. Okay. Madam Chairman, Board
Members, thank you for hearing us. My name is
Rudi Djabbarzadeh and I would like to speak to
you about the property that Phil just
mentioned.

This property was purchased in
2006. And when we looked at this property,
the potential of the property was zoned iIn a
commercial area. However, looking back at --
to 33 Street, it strikes that to go
commercial on this property would not be the
correct approach, but to go for residential
townhouses.

So the goal would be to eventually
have two townhouses here, which would be under
a condominium regiment because of the existing
building, which 1s a two-story, presently
three-story building commercial. The ground
floor i1s an apparel clothing store and the
second floor i1s an office space.

The lower level i1s also an office

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

68

space, but we intend to turn that lower level
as In -- fTor parking space. That will
eventually give us five parking spaces
underneath the existing building. As Phil
mentioned, the grade here helps us to do that
to bring some parking spaces underneath it.

The building i1tself -- what 1 will
do, 1f I may, i1s change -- we send -- this is
the 33" Street corridor. Commercial Zone C-2-
A does this here and 1t stops. And this part
IS residential. Next to us 1is Jennifer
Convertible and the next building is office
building which houses the National Association
of Surgeons.

On this panel what we are showing
iIs the different lots and the occupancy on the
lots. Jennifer Convertible 1s right here to
the north side. This 1s our property which
covers presently with the existing building 42
percent of the lot. And then the residential
and commercial 1s next to us start to get

higher in percentage, 87 percent, 81 percent.
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We have gone through presenting
this to -- the fTirst step we did was to talk
to the neighbors and see what the wish of the
neighbors were. From the neighbors, we went
to the ANC and from the ANC we went to Old
Georgetown Board.

Through this process, | believe we
have come with a design that helps satisfy
everyone as possible. One thing 1 should
point out is the height also of the building
that we are proposing. At the center, and |
took the center point, would be 31 foot tall.

The townhouses next to i1t are 28 feet tall.

I took a photograph of the site to
show you several things. First, | chose the
31 feet height. The opening of the space 1is
48 feet. So we measured the 31 feet from the
center, the 24 feet. And as you can see, the
two building on each side do not have any
fenestration. In other words, we are not
going to be impacting negatively the buildings
next to us.
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Originally, we have made the
connection to the existing building at this
site, because there i1s an existing building
that actually comes further out to limit the
lot coverage we needed. However, after
talking to the local ANC and to the neighbor
immediately, we flipped to make the connection
to the existing building on the north side not
to cut any light per se from the neighbor next
door.

The proposal here again, this 1is
the proposed building. At the 0GB hearing, we
established a height of the building, the mass
and we did not talk anything architectural,
that will come at a second step.

Another thing that was for
consideration by putting an entrance to the
parking that is iIn the existing -- at the
other end of the property, was to put a gate
here to be away again from the neighbors so
that 1T this gate opens and back, i1t does not

disturb the neighbors that are here.
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What you see here IS two
townhouses, basically, that would start with
about a 17 foot width here, 12 foot driveway
and then they connect on top.

Also, 1T I may show here, these are
each individual townhouses. There 1s the
Jennifer Convertible and this is the other
commercial building. So in height again, we
tried to keep at a -- on a line that would not
be outrageous in height.

This would show the site plan.
Basically, the connection that we were talking
earlier about would take place at this end of
the building against the Jennifer Convertible
building. The townhouses that are to the
south and to be exact the next two or three
townhouses are 41 foot deep. So we have made
this townhouse also 41 foot deep and have the
width of this rear yard in the same width as
the other rear yards that are there.

And 1 think the open space that we
are providing here is just over 900 square
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feet. And I think the requirement for us
woulld be somewhere around 500 square feet.

The driveway then would provide
these five parking spaces. We have a generous
backing, too. Typically, you would need about
22, 23 Tfeet to back up. So it"s very
practical to back up.

And we used a set of staircase to
communicate for the tenants that would be in
the commercial building to go to each of their
floors. And also for whoever may be living in
this townhouse to be able to enter the
townhouse directly from the covered parking.

And 1f 1 may here show a fTew
things. From the sidewalk we have sort of
drawn here to propose to set two trees,
planter boxes and 1 think on the next picture
I tried to —- sorry. Okay. Another item that
I thought was 1i1mportant here with this
proposed height of the building, 1f one 1is
looking from Wisconsin Avenue, these two
buildings are at the same height. We are not
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disturbing, changing any heights.

From the 33™ Street side, vyou
actually would not be seeing this, but we are
still on the same height. This gives us our
passage for the underground parking. We used
this process to work with the handicapped that
we are getting from the grade and find a place
to create parking space.

And finally, on this plan, we
thought to suggest a little bit of what could
be done to improve a little the landscaping of
the street. I have just set two trees, one
centered here, one is off-centered, but these
would be on the border with the side --
between the sidewalk and the asphalt street.

Choices of these trees again will
be down the road. Typically, they are Poplars
on this street, but one could have, you know,
Hornbeams or other trees that could be
accommodating. Then planters with Boxwoods
and typically also above here creating a
planter box that runs about 24 feet here and
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from which here again Boxwoods and Winter
Jasmine that could come down.

So trying to provide also some --
which brings me to this streetscape that we
are trying to establish because one of the
complaints on that street right now is there
Is that sort of eyesore of open space.

The zoning being commercial, it
just doesn"t seem right to go to commercial
route. It seems reasonable to go to a
residential route. And going the residential
route to make this work, we really need to ask
for a variance in the lot coverage.

And finally to say In this process,
I think what has happened, we have gotten the
support of the neighbors. There i1s about 23
neighbors on the street. We"ve got, 1 think,
the full support of everyone of them.
Historic Preservation, Tim Dennee has given
his support at the OGB hearing, the citizen
association, the ANC and 1 understand also the
Office of Planning is 1n support.
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So that"s pretty much what we like
to have. That"s basically it. It"s just to
keep the -- you know, turn the street into
something nicer than it is.

CHAIRPERSON MILLER: Okay.

MR. DJABBARZADEH: Thank you. So
1T you have any questions, i1f | can answer.

CHAIRPERSON  MILLER: Are there
questions?

MEMBER DETTMAN: Just one question
actually for probably Mr. Feola. | noticed in
the OP report the need to connect the building
to the existing structure was addressed, but I
didn"t notice i1t in your application. And
there was one thing that I saw iIn the plans
that | couldn"t quite resolve In my head. So
could you maybe let us know why the need to
connect to the existing structure?

MR. FEOLA: Well, there are a
couple of reasons, but the Tfirst i1s there is
currently parking for the commercial on this
lot. And we would not be able to remove that
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parking under zoning. And we wouldn®"t be able
to access i1t from Wisconsin Avenue, because we
woulldn®"t -- first of all, we would have to put
a hole 1n the contributing building, which
would not probably work.

But also, we wouldn"t be able to
get a curb cut on Wisconsin Avenue to do that.

So we would have to bring in parking from 33"
Street, which would necessitate a different
variance that comes before this Board.

And so by making i1t a single
buillding as opposed to discrete buildings, we
don*"t have to provide a rear yard for either
building. And 1f we had three separate
buildings or two separate buildings, Wisconsin
Avenue and 33™ Street, we would have to
provide 15 foot rear vyard both for both
buildings, which would make the gap bigger
than we are even showing now.

So we would either end up with
another variance, a rear yard variance as well
as lot occupancy or we would end up with a
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project that would be economically not
feasible as a residential project on 33
Street.

So for those two reasons, 1t made
more sense to tie the buirldings together,
especially since the design, as Mr.
Djabbarzadeh said, provides for parking that
Is accessed from both sides. So for all those
reasons, It seemed to make a lot of sense.

MEMBER DETTMAN: Okay.

MR. FEOLA: Because theoretically,
we could have subdivided the lot, the 33"
Street and Wisconsin Avenue, but then we would
have had those other zoning problems.

MEMBER DETTMAN: Um-hum. Would the
same reasons apply i1f you were to look at
coming i1n under 25167

MR. FEOLA: Yeah, because 2516
woulld have still required us to provide the
required rear yards and required lot
occupancy. We would have been able to put
multiple buildings on -- In a single lot, but
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we would have had a special exception and
variances on top of that.

MEMBER DETTMAN: Okay.

MR. FEOLA: So --

MEMBER DETTMAN: Okay. And what is
the total number of parking spots that will be
provided on-site?

MR. FEOLA: There would be five.

MEMBER DETTMAN: Five. And is
it —-

MR. DJABBARZADEH: The requirement
typically i1n this case would be for anything
that 1s commercial above 3,000 square Teet.
For every 300 feet, one parking spot.

MEMBER DETTMAN: Um-hum.

MR. DJABBARZADEH: We are just shy
of 3,600, so two would go for the commercial
and then each townhouse requirement 1is fTor
half a parking. So by code, 1 guess, one
could say the requirement would be for three
parking spaces. And we are providing TfTive.
And actually, we could actually put also one
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parallel along the wall that could be six.

But I think 1f I may say, 1In
general, when  one looks at the Code
Regulations, at the heights of the building
and, you know, what you can do, obviously,
here we are regulated by OGB. But trying to
implement something that can work iIn an
effective manner and bring efficiency.

For instance, the building on the
Wisconsin side at an angle, we 1intend to
provide trash rooms for there for the
commercial, you know, three different bins.
One for each townhouse and one fTor the
commercial. We tried to address all those
details. So that"s why we"re coming back and
asking for more lot coverage.

MR. FEOLA: And one of the things
that Jupiter®"s Trail looked at was going up
more and keeping the rear yard deeper or the
lot occupancy less. But the Old Georgetown
Board turned that down actually. Is that
correct, as far as you know?
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MR. DJABBARZADEH: Yes. We
actually had a little bit more height here and
less depth here, but 1t"s a compromise that
from my point of view, if | may say, It"s
fine, because 1 think this sort of creates a
softer look than something going Tfurther up
and iIndicates that we had before. We didn"t
even put the -- 1f you want the fTull story
right up front, we had set it back by about 10
feet. But still 1t wasn"t something that was
desirable for the OGB.

MR. FEOLA: My point, | guess, is
that the zoning currently 1is significantly
lower than the zoning envelope allows, which
iIs 50 feet. So we"re trying to do a lot of
balancing.

MEMBER DETTMAN: Yeah, okay. Thank
you .

CHAIRPERSON  MILLER: I"m just
curious, what would happen 1f the Zoning Board
were to deny the lot occupancy on grounds that
you should build up i1nstead and contrary to
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Old Georgetown Board? What"s the requirement
there, | mean, with OId Georgetown Board?
Would you be able to build?

MR. FEOLA: Well, 1 --

CHAIRPERSON MILLER: Would you have
to go to the Mayor®s Agent?

MR. FEOLA: Yeah, there 1s an
appeal to the Mayor"s Agent to counter a
recommendation from the Old Georgetown Board.

It 1s rarely used, quite frankly, but there

IS an avenue that you could try. I think
probably the more Ilikely event would be
something that would probably turn that piece
of the property iInto a commercial use. In
which case, we could occupy 100 percent of the
lot and we wouldn®"t need a variance, but we
woulld probably not make any friends in the
community either. But 1t would be matter-of-
right.

CHAIRPERSON MILLER: So what"s
preventing i1t from being matter-of-right is
what? That the -- 1t would be all commercial,
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which i1s something that would be contrary to
whose 1nterest? I mean, the neighbors or
what?

MR. FEOLA: No. Well, no, what is
preventing 1t from matter-of-right as a
residential use, which 1s -- 1 think 1s not
only the -- 1 was maybe being glib. It was
not only the neighbors® desire, | think it"s
my client"s desire as well 1i1s to build
residential uses on this street.

The reason i1t can"t be done as a
matter-of-right is that to get an appropriate
living space to be able to market these units
and even in this challenging environment, we
were boxed iIn by the height. And so when your
living area gets shrunken this way, iIn order
to make i1t marketable, 1t"s screeched out the
back and that reduced the lot occupancy.

MR. DJABBARZADEH: Madam Chair?

MR. FEOLA: [1t"s more economic than

MR. DJABBARZADEH: IfT I may? We
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have right now 42 percent lot coverage. The
zoning mentions 60 percent. Basically, 18
percent would represent just about 900 square
feet. IT one tried to do 900 square feet
townhouse, let"s assume, and have the
connectivity to the buirlding, you would have a
footprint that would be probably something
here, not much larger than this.

And we haven"t addressed -- we
still have that sort of eyesore of a gap 1In
the streetscape. IT 1t was more that you
could close the street here, completely, 1
would say fine, but we would be really stuck
here and you still have all this opening iIn
front and 1 don"t know 1f we do anything to
improve the site.

And commercial, frankly, in that
street, there are, but 1 don"t think 1t"s the
right venue to go.

CHAIRPERSON MILLER: Can you
explain just a little bit more the connection?

Thanks.
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MR. DJABBARZADEH: The connection -
- well, see, basically, what i1t is iIt"s a set
of staircase that is covered. I"m sorry, |1
should use these. Entering here, we are
proposing to have a gate to open iInto the
driveway. The driveway comes here and a
rolling garage door that will go up. So when
you are in these townhouses, you don"t have to
look iInside a basement of cars parking.

Once you are parked, you come over
here and you have staircase that will take you
up to a landing here. This level you can
enter the retail store, which is basically one
story higher, and you could also enter this
townhouse at this site.

You can continue the staircase to
go to the second story, second floor and then
enter the second TfTloor office space again
through a door that would connect. Like this
woulld have accomplished a connection between
the two buildings. And 1t serves a purpose
other than say an arbor or something that
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could look that you are doing a connection.

Actually, the connection here, |
think, 1s going to be beneficial for at least
the tenants of the commercial building and one
townhouse. I don"t know --

CHAIRPERSON MILLER: Well, that"s
okay. The tenants iIn the commercial building,
they can -- do they have entry to the
townhouse through the covered Jlanding or
staircase?

MR. DJABBARZADEH: No, because it"s
just a door here. 1It"s like I guess a landing
In an apartment building.

CHAIRPERSON MILLER: Oh, okay, that
you lock, that you can lock or whatever.

MR. DJABBARZADEH: Yes, yes, yes.

CHAIRPERSON MILLER: Okay . So
okay. Thank you. Okay. Any other questions?

Yeah?

MEMBER DETTMAN: Maybe a couple of
questions. So looking at your connection or
looking at the southern townhouse --
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MR. DJABBARZADEH: Yes.

MEMBER DETTMAN: -- there®s no way
that you can get to that townhouse using the
connection that you just described?

MR. DJABBARZADEH: Uh, no, unless
we get more lot coverage.

MEMBER DETTMAN: Okay. 1 know that
they are connected up above the driveway. [I™m
just wondering from the Zoning Regs
perspective, would they still be considered
two buildings? Because they are separated in
their entirety. The definition goes on to say
from the ground up.

MR. FEOLA: They would be with a
penetration, but the penetration does not need
to be open. So i1t could be a locked door on
both sides. But the 1dea would be from a
practical standpoint is that the owner of that
unit would have to go downstairs, walk i1Into
the garage --

MEMBER DETTMAN: Right.

MR. FEOLA: -- off the common open
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space.

MR. DJABBARZADEH: Correct.

MEMBER DETTMAN: Okay. And the
second question iIs the 81 percent Ilot
occupancy that 1s proposed, iIs that a
calculation that i1s based on what is happening
on the ground?

MR. DJABBARZADEH: Yes.

MEMBER DETTMAN: It is. Because
what 1 have --

MR. DJABBARZADEH: When you say on
the ground?

MEMBER  DETTMAN: On the TFfirst
floor.

MR. DJABBARZADEH: The footprint.

MEMBER DETTMAN: First and --

MR. DJABBARZADEH: Yes.

MEMBER DETTMAN: Okay . I asked
because what we have seen before 1s with
situations i1n commercial buildings that have
residential on top 1is you would see two
calculations, one for the ground floor, one
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for the upper floors. And it seems to me like
iIfT you were to do that, you would have even
higher than 81 percent on the second floor,
because of the over the driveway connection.

MR. FEOLA: Right. But no, we
didn*"t i1nclude the driveway. I see what you
are saying. No, we didn"t 1include the
driveway in our lot. We 1included that 1in
coverage.

MR. DJABBARZADEH: We i1ncluded
that, yeah.

MR. FEOLA: So we included in lot
coverage, yeah.

MR. DJABBARZADEH: This 1S
included.

MEMBER DETTMAN: Okay.

MR. DJABBARZADEH: From this point,
1T you want the footprint that we calculated,
iIs taken from this Ilittle indentation going
all the way around to here, coming back here,
down -- 1"m sorry, here, and across here. So
all this space that is covered i1s part of the
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MEMBER DETTMAN: 1 see.

MR. DJABBARZADEH: We are at 81.3
or 4 percent actually to be really exact.

MR. FEOLA: So another way of
saying i1t is that that little band in the
middle 1s completely open to the sky.
Everything else 1s counted as part of the
building coverage. All right. Did I make it
worse”?

MR. DJABBARZADEH: So this 1s all
open.

MR. FEOLA: Right, there you go.

VICE CHAIR LOUD: Just two quick
questions. First 1s how is garbage picked up
on the site?

MR. DJABBARZADEH: Presently, the
retail store has hired the service of a
company that comes and picks up therr garbage.

Their garbage i1s mainly cardboard boxes and
paper. The office space they honestly put it,
I think, on the street on Wisconsin Avenue,
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because there 1i1s a Dbiweekly pickup by the
city.

So the -- 1In this case, 1 would
assume, Yyou know, the townhouse residents
woulld -- this 1s where we intend to provide
garbage/trash rooms 1f you want, and then you
would just, you know, roll your trash out and
put 1t on the sidewalk.

Now, for the commercial, 1 don"t
know what size truck they bring 1i1n, but |1
would assume, at that point, they would have
to leave the truck on the street, call the
person at the retail store to come and open
the gate for them for them to take their
debris out.

VICE CHAIR LOUD: So for the
commercial 1s it one dumpster and then the
commercial units dump their garbage or
maintenance dumps i1t In their individual?

MR. DJABBARZADEH: No, they -- |1
think 1 have actually pictures. They -- they
are just your regular trash cans that they
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use, the green trash cans. And one thing |1
did when we purchased the property, actually,
IS you see this box here? I don"t know if
iIt"s clear enough, but there 1s a frame box
almost.

When we purchased the property,
there were, you know, your regular green trash
cans that were there with papers falling off
and all, so we did go to OGB to get the
permission to build this. And basically there
IS two city green trash cans that they roll
out.

MR. FEOLA: But the retail user is
a clothing store, so there 1s not wet trash.
It"s not a restaurant or food stock. It"s
mostly boxes and paper products.

VICE CHAIR LOUD: I don"t think
there was a land use component of my question.

I was jJust sort of curious as to how that
would work.

MR. FEOLA: Um-hum.

VICE CHAIR LOUD: The second
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question is could you just again describe the
actual connection between the commercial and
the residential? |Is 1t just a party wall that
touches and then a door somewhere?

MR. DJABBARZADEH: I think the
existing commercial building comes to here and
does this, at this point. So 1t"s open. This
open space 1T we create the staircase shaft
and, basically, the staircase shaft would have
doors opening to each commercial and to one
townhouse, but 1t"s really stairs shaft that"s
8 feet wide by, 1f I1"m not mistaken, 12 or 14
feet long. And that"s basically if you want
the unit of the connection.

It creates a passage, If you wish,
to see 1t In other words from -- one could
technically walk out of the townhouse through
the landing here and into the retail store.

MEMBER  WALKER: So iIt's an
external, an exterior staircase?

MR. DJABBARZADEH: No, 1t°s a
covered stailrcase. There is other issues that
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1T 1t could be open about exiting the space,
I"m not very versed on the detail of the code.
But once you have that kind of staircase, |
mean, 1t behooves to have 1t covered. And
then 1t becomes also a truly connecting part.

VICE CHAIR LOUD: Now, that was a
good question. I guess that was going to be
my follow-up question. So what makes it
connect i1s the covering?

MR. DJABBARZADEH: Yes. It's a
roof space.

VICE CHAIR LOUD: So 1f you didn"t
have that roof space, would the stairwell that
touches both buildings make 1t connect or you
need that covering up top?

MR. FEOLA: From a legal
respective, you need to have 1t enclosed. It
has to be covered.

VICE CHAIR LOUD: Okay. Thank you.

CHAIRPERSON MILLER: 1t i1s enclosed
by walls as well?

MR. DJABBARZADEH: Yes, it's,
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obviously, you know, at the end of the
townhouse here and the facade of the existing
building, which basically, 1 think --

MR. FEOLA: Yeah, 1t butts up
against a brick wall of the adjacent building
on one side and then 1t"s enclosed, yes.

MR. DJABBARZADEH: If 1 may, 1If you
imagine i1t is going to be where you have this
window, imagine another one opening here, so
1T you are coming from the garage up on this
landing, you"ll enter the existing building by
doorway here and go up to the second floor and
enter i1t again with another door here. And
then the townhouse 1is ending at this side.
And basically then, 1t goes all along the
Jennifer Convertible building.

CHAIRPERSON MILLER: Okay . Any
other questions, at this time? Okay . Mr.
Feola?

MR. FEOLA: 1 think we are --

CHAIRPERSON MILLER: You“re
finished with your witness?
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MR. FEOLA: Yes.

CHAIRPERSON MILLER: Okay.

MR. FEOLA: We are, yes.

CHAIRPERSON MILLER: Do you want to
address the variance test right now before we
go to Office of Planning?

MR. FEOLA: I could do that after
the Office of Planning.

CHAIRPERSON MILLER: Okay . You
can. All right.

MR. MORDFIN: Good afternoon, Chair
and Members of the Board. [I"m Stephen Mordfin
with the Office of Planning. And the subject
application IS 1In conformance with the
criteria for the granting of a variance to
increase the lot occupancy from 60 percent to
81 percent and that the subject property is
unique and i1t has no alley access.

And the future Land Use Map makes a
different land use recommendation for each
frontage: Commercial use for Wisconsin
Avenue, residential for 33" Street. The
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resulting practical difficulty is that because
the site 1s one lot, 1t may only be improved
with one principal building requiring the
residential/commercial uses to be combined
into one building.

The combination of the two uses
into one Dbuilding results 1n one larger
building and the Black of an alley requires
that parking must be access through the
building addition, resulting In a portion of
the building devoted to parking, so that also
contributes to lot occupancy.

The addition and the existing
building must also be combined Iimiting the
design options of the structure. The iIntent,
purpose and 1integrity of the Zone Plan will
not be i1mpaired because the requested Ilot
occupancy i1s only 1 percent more than what
could be constructed i1f the building were 100
percent commercial. And the building 1is
designed to provide residential use on 33"
Street consistent with the future Land Use
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Map.

Therefore, the Office of Planning
recommends approval of the variance request to
increase the lot occupancy from 60 to 81
percent. Thank you.

CHAIRPERSON MILLER: Thank you.
Questions?

VICE CHAIR LOUD: 1 just want to be
clear on something, because | don"t think I
saw It In your report, maybe i1t"s In there.
But did you say part of what makes i1t unique
Is that the Land Use Map compels two different
uses on the same lot?

MR. MORDFIN: Each frontage has a
different land use recommendation.

VICE CHAIR LOUD: Okay.

MR. MORDFIN: So -- and 1t"s one
lot. So therefore, we thought, 1 thought, 1t
was unique 1n that 1f you provide a 100
percent commercial building, which you can do
by the zoning, that doesn®"t then conform to
the Land Use Map. So i1n order for the
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applicant to conform to that Land Use Map --

VICE CHAIR LOUD: Um-hum.

MR. MORDFIN: -- he has applied for
this variance to build the building 1n the
manner i1n which 1t 1s proposed.

VICE CHAIR LOUD: Do you make that
-— you do. Do you make that case 1In your
report?

MR. MORDFIN: Yes.

VICE CHAIR LOUD: Okay. Thank you.

CHAIRPERSON MILLER: When you talk
about the Land Use Map, are you talking about
the Comprehensive Plan and the Land Use Map
that goes along with that?

MR. MORDFIN: Yes, 1 am.

CHAIRPERSON MILLER: Okay. And 1s
this new, this recommendation on 33™ Street,
with respect to the latest Comprehensive Plan
or has this been the recommendation for a
while?

MR. MORDFIN: I don"t know the
answer to that. | don"t remember what was on
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the previous Land Use Map.

CHAIRPERSON MILLER: Okay . So
that"s what Mr. Feola was somewhat referring
to Dbefore that they could probably do
commercial here as a matter-of-right, but that
really would not be certainly the recommended
use of land on this size, right?

MR. MORDFIN: That"s correct.

CHAIRPERSON MILLER: Okay . Are
there other properties iIn this situation along
this block?

MR. MORDFIN: Well, south of this
property the zoning splits and all the
properties fronting on 33 are zoned
residentially. The ones fronting on Wisconsin
are zoned commercially. North of this
property they are all zoned commercially. And
I don"t have a copy of the Land Use Map with
me to look to see 1T those properties are also
split.

I think 1t ends at this property,
but 1"m not sure. 1 don"t have a copy. If we

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

117

12

13

14

15

14

17

18

19

20

2]

22

100

have a copy of the plan, we can look at that,
but 1 don"t have one with me. This doesn"t
show the -- yeah, 1t shows the zoning.

CHAIRPERSON MILLER: Okay. This 1s
a fairly unique block then or situation?

MR. MORDFIN: 1 think 1t"s a fairly
unique situation. IT 1 recall correctly, 1
think 1t may extend up to Dent Place, the
residential recommendation Tfor 33" Street,
which perhaps goes up one more property. You
really can"t measure off of a future Land Use
Map. [It"s just general.

But I think that"s unique In that,
you know, most properties aren*"t -- don"t have
split recommendations for what should the
property be used for. You will have things
where you might have a mixed-use
recommendation that you use both, but not a
split where you can say this side i1s one and
the other side is something else.

CHAIRPERSON MILLER: Do you think
there 1s something unique about the slope and
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the topography?

MR. MORDFIN: I didn"t see where
the slope and the topography really added much
to the uniqueness of the property. I don"t
see where that contributes to any practical
difficulty i1n developing this property. 1
think the lack of an alley does, because it
creates problems with an access. How do you
get iIn there 1f you build something on the
other side?

And typically, you know, i1n the
Comprehensive Plan we want properties built to
the front lot line. We don"t want them set-
back with the parking iIn front. That goes
against the Zoning Regulations also. We want
the parking behind. And when there 1s no
alley, you"ve got to go through the building
1T you"re going to park in the center.

CHAIRPERSON MILLER: Thank you. Do
others have any questions? Does the applicant
have a copy of the Office of Planning report?

MR. FEOLA: We do.
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CHAIRPERSON MILLER: Okay. And do
you have any cross examination of the Office
of Planning?

MR. FEOLA: No, ma"am.

CHAIRPERSON MILLER: Okay . Okay .
Is there anybody here from the ANC? Not
hearing anyone speaking up about that, | would
like to reference Exhibit No. 22, which i1s the
ANC report from ANC-2E, iIn which they indicate
that they unanimously approve the fTollowing
resolution. I think 1°1l1 read that for the
record.

"The developer and many of the
affected neighbors have worked together iIn a
constructive and thoughtful process and have
accommodated each other®s concerns. The
result 1s a design that has received initial
Historic Preservation approval and a footprint
that we believe does not encroach
significantly on the rear yard open space
area, especially the area adjacent to the
nearest residential neighbor.
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The project would also retain the
residential character of this block of 33™
Street, N.W., an important consideration given
the possible alternatives for this
commercially zoned parcel.™

Okay. So that"s the highlight of
their resolution letter that was voted on at
a publicly -- at a regularly scheduled public
meeting on January 6, 2009.

Okay. Is there anybody here who
wishes to  testify iIn  support of the
application? Not hearing from anyone, 1S
there anybody here who wishes to testify 1in
opposition to the application? Okay.

Not hearing from anyone, any
questions before Mr. Feola gives a closing or
rebuttal? No, there"s no rebuttal. Closing.

Okay. Mr. Feola, you"re on.

MR. FEOLA: Just to touch on the
legal test for a variance, because | think
It"s 1mportant. This Board and the courts
have wupheld this Board in Tfinding unique
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conditions i1n a confluence of matters. It
Isn"t necessarily one or necessarily two, It°s
how everything comes together 1i1n finding
unigueness.

And the court in Gilmartin actually

said that. Now, and as a matter of law In the

Monaco case way back i1n 1979, the court found

that economic conditions and the character of
surrounding area add to the Board"s quiver of
arrows, 1f you will, in Tfinding a unique
situation.

And I think what we have in this
case, 1In Jupiter"s Trail"s case, 1is that
confluence of a number of unique situations.
I think the slope i1s unique. 1 think the fact
that there are different characteristics of
the frontages of this property. I think, as
Mr. Mordfin has said, that the designation on
the Comprehensive Plan Land Use Map adds to
that uniqueness.

Maybe none of these individual
pieces make it unique, but when you put them
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all together, the economic conditions, the
problems of marrying two different uses and
two different characters with the slope and
with some other physical characteristics like
the contributing building, that can"t really
be modified too drastically, we couldn®"t chop
off the back of this building to make the lot
out, because we work for the residential.

You put all that together, you have
what the courts have told this Board and what
this Board has done over the years i1s find a
unique situation.

And the practical difficulty 1is
quite simple In that as you heard Mr.
Djabbarzadeh say 1i1s there would be not a
practical way to develop this site with
residential, given the fact that we have
already been turned down by the Old Georgetown
Board to use the zoning envelope. We are not
asking for zoning height. We are actually
almost two stories below the zoning envelope.

So you put all that together and |1
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think we meet the test. And of course, as |
said 1n the opening, we don*"t find this as
having -- the variance, granting the variance
as having a substantial detriment. And 1In
fact, as the ANC has said and the Office of
Planning has said, closing this gap, the
surface parking lot with for-sale residential
housing in this part of Georgetown would be
positive.

And I think the mere fact that 1
can handle a case iIn Georgetown before this
Board and the room isn"t packed with people
screaming at me, 1 think, speaks loudly to
that people see this as a positive. So with
that, 1 think we will beg your indulgence and
ask that you give us due consideration as you
deliberate on this case. Thank you, Madam
Chair and Members of the Board.

CHAIRPERSON MILLER: I just want to
follow-up with respect to the variance test
and we often do see a confluence of factors in
cases, but we also, 1 think, as Office of
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Planning was saying, make the connection
between the Tfactors and the practical
difficulty in  complying with the area
requirement.

So for 1instance, 1 think 1it"s
clear. Well, and sometimes they come
together, which i1s what you are saying. 1
also haven"t seen how the slope and topography
come together. 1 have seen how the no alley
access requires some of the lot occupancy to
be taken up by parking and that the OId
Georgetown Board®"s limitation on height, 1if
you"re going to have residential, requires you
to have greater depth, which gets into the lot
occupancy -

And that you are trying to comply
with what the Land Use Map has indicated as a
preferable use of that land. So | think
Office of Planning, basically, hit those as
well. But i1s there anything else you want to
add with respect to the slope and topography?

How does that create a practical difficulty?
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MR. FEOLA: Well, 1 think any time
you have a Tairly short distance like this
with a 10 foot change iIn grade, 1t creates
challenges i1n developing a piece of property.

Just like the existence of the contributing
building adds another challenge to developing
it.

In and of i1tself, 1T this were, you
know, an unimpeded site and all these other
things we have been talking about, probably
not. It wouldn"t meet by 1itself the
uniqueness test. But 1 think as you put it
all together and you try to meet the Zoning
Regulations i1n the TfTull square of them, it
just adds another little piece of a challenge.

So 1t"s not jJust one. And 1
honestly think i1f this were just slope, we
woulld have a very weak case. But | think It"s
just another little piece of how to develop a
piece of property this small, 1i1t"s 5,000
square fTeet, that does all these other things

and has this Tairly significant change 1in
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grade and a very short distance actually.

So that"s all. 1I"m not disagreeing
with you. [I"m just saying it 1s a piece that
goes i1nto making it more difficult.

CHAIRPERSON MILLER: I1°m not
necessarily disagreeing with you either. I
just don"t know what 1t 1is. I don"t see 1t.
I mean, what aren"t you able to do that
increases your Jlot occupancy or something
because of the slope? What does that do? |Is
that an economic thing? Does this create -- |
don"t know what the slope does to this
project, that"s all, with respect to Ilot
occupancy, you know.

It may be some kind of a hurdle for

the project. | don"t know. But I don"t know

iIf i1t's —- 1'm having trouble making the
connection to lot occupancy, you know. It"s
not critical. I mean, 1t"s just as far as |

just wanted to explore that with you. 1 think
there are other factors that we have discussed
that go to uniqueness and practical
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difficulty, In any event. Yes?

MR. DJABBARZADEH: Madam Chair, 1
think maybe 1f the slope by itself, and this
IS a conversation that Phil and I have had, 1
could see the problem as you said. But the
fact that there 1s a contributing building
that 1s there that you cannot touch,
basically, 1f we look -- 1 mean, when the
building was renovated, 1 Dbelieve it was
renovated in 2000, the windows  facing
Wisconsin Avenue are single pane windows,
because Old Georgetown Board didn"t want the
double glazing.

Now, i1n today"s thought process, we
woulld say probably -- they did allow double
glazing In the rear. So i1f the building was
not there, one could rearrange the Ilot
configuration In a way that would -- you know,
you can basically start from a plain sheet of
paper .

The fact that that i1s there and 1f
you try to tweak that building to sort of
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accommodate some form of streetscape then on
33 Street, you are, 1 think what Phil was
saying, chopping off a part of the commercial
to reduce maybe that footprint to then give it
to the residential. We would run 1nto many
obstacles.

What |1 thought we have done by
using that lower level, which presently there
are offices, but sacrificing that office to
create parking and sort of indirectly use the
disadvantage of the slope, 1f I may say, turn
It into something positive and giving more
parking space than we need.

So 1t"s a little bit difficult —-

CHAIRPERSON MILLER: Okay.

MR. DJABBARZADEH: -- to --

CHAIRPERSON MILLER: No, that makes
sense. | mean, 1 think also there i1s case law
that talks about, especially with respect to,
contributing properties that when their
property is already on -- | mean, when there
iIs a building already on the property and you
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have to work with that and you can"t change
it, that that adds, definitely, practical
difficulties as opposed to a clean slate where
you are just going to put your residential on
this property.

MR. DJABBARZADEH: I went through
many -- we went through many drawings for this
to find a way to make i1t work. I would say a
good half dozen configurations were thought to
make the connection of the building and yet
keep the streetscape. And i1t always came back
to the streetscape.

CHAIRPERSON MILLER: Thank you.
Other questions? Did you finish your closing?

MR. FEOLA: Yes, ma“am. I would
just like if the Board i1s so inclined i1t would
be very helpful to have a decision.

CHAIRPERSON MILLER: Okay. I think
we"ve had a full hearing on this and we don"t
have any reason to delay our deliberations.
So we are going to proceed. And | think that
I will proceed under motion and then 1if
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anybody wants to, you know, proceed otherwise,
they can let me know.

But 1 would move to approve
Application No. 17877 of Jupiter®s Trail LLC,
pursuant to 11 DCMR 3103.2, for a variance
from the Ilot occupancy requirements under
section 772, to construct two residential
townhouse condominiums as an addition to an
existing two-story commercial building at
premises 1626 Wisconsin Avenue, N.W.

And do 1 have a second?

VICE CHAIR LOUD: Second, Madam
Chair.

CHAIRPERSON MILLER: Okay. 1 mean,
I think that 1 somewhat started to address
this varirance test with respect to my dialogue
with the applicant. But after listening to
all the evidence 1iIn today"s hearing and
hearing from the Office of Planning as well, 1
think this 1i1s an 1interesting case where it
does seem to meet the variance test beginning
with an exceptional condition.
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We talked about a confluence of
factors. |1 think one of the main factors here
iIs this split use where the front of the
property i1s commercial and the rear could be
either commercial or residential, but the Land
Use Map for the Comprehensive Plan indicates a
preference for residential. And that"s what
the applicant i1s trying to do.

And In order to do that, there are
some unique situations that create practical
difficulties. And the Office of Planning
mentioned the no alley access. So i1In order to
have a place for parking, that eats into the
lot occupancy of the building.

And also, the fact that 1t 1s a

contributing structure on the property, we

have talked about how the applicant

n

constrained to work within the parameters of
the property without demolishing any part of
the contributing structure.

And also, this is subject to the
Old Georgetown Board®"s authority. And they
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have Ilimited the height of the proposed
structure, so that the applicant has a
practical difficulty of developing a
reasonable residential building within the
zoning envelope that i1s left.

And that has caused the applicant
to need (greater depth and greater Ilot
occupancy -

That"s what 1 see. And then there
IS no substantial detriment to the public good
or the Zone Plan. Actually, what is being
done 1s 1n accordance with the Land Use Map.
And it improves the streetscape on 33" Street.

And 1t i1s In the public iInterest to have the
residential development there.

The ANC 1i1s 1In support of the
application as well. There 1s no opposition.

Other comments?

MEMBER DETTMAN: Madam Chair, 1
think you summarized what we heard from the
applicant and from OP quite well. And 1 think
you are right in kind of zeroing In on the
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presence of the contributing structure to the
Historic District, as well as the two
frontages, the commercial and the residential
frontage on this property, iIn terms of the
unigueness.

I think that"s appropriate and |1
think that"s really the two factors that made
it unique and led to the practical difficulty.

Especially, I was convinced by the
applicant"s statement that when CFA was
looking at this, they really zoned In on the
height and said, you know, we know that you
can go to 50 feet, but we think 1iIt"s
appropriate that vyou build and construct
something that 1s more in line with what is
currently there.

And you know, by doing that, it
potentially could jeopardize the economics of
the project. And though we don"t have
anything i1n the record that quantifies that, 1
think i1t i1s significant that you can go to 50
feet. They are around 30 feet. That could be
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two TFloors of development opportunity that
can"t be realized, because of the historic
nature of the area.

And so |1 think that being the
practical difficulty, they can"t go higher,
they need to maintain the economics of the
project, so there i1s a need kind of to spread
out and take up a little bit more lot
occupancy -

And with respect to the third
prong, | wrote down the applicant"s statement
that they wanted to keep the height in line
with what is existing there. So you kind of
have this progression going from north to
south from the Jennifer Convertible building
around 40 feet maybe to a 30 foot building
down to the semi-detached homes that are to
the south.

And so again, I commend the
applicant on the coordination that they have
done with the community. It 1s iImpressive
that there 1s no opposition and that the
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community IS very supportive.

CHAIRPERSON MILLER: Yes, | just
want to add that 1 was convinced that the need
to increase the lot occupancy because they
couldn"t go up wasn"t jJjust for economic
reasons, but really was for having reasonable
space for residential living. So that"s why I
didn"t pursue, TfTor iInstance, asking more
detail about the economic feasibility.

I"m sure they are both fTactors
though. Okay. Anything else? Okay. Yeah,
it seems like, you know, a project that has
been really worked through and very beneficial
to 1ts area. So, okay.

There i1s a motion that has been
seconded. Any further deliberation?

Then all those 1n favor say aye.

ALL: Aye.

CHAIRPERSON MILLER: All those
opposed? All those abstaining? And would you
call the vote, please?

MS. BAILEY: Madam Chair, the vote
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IS recorded as 4-0-1 to grant the application.
Mrs. Miller made the motion, Mr. Loud
seconded, Mr. Dettman and Mrs. Walker support
the motion. The *fifth BZA Member 1is not
present, at this time.

CHAIRPERSON MILLER: Okay . And
that can be a summary order, as there 1Is no
party In opposition.

MS. BAILEY: Thank you.

CHAIRPERSON MILLER: Okay . Thank
you .

MR. DJABBARZADEH: Thank you.

CHAIRPERSON MILLER: Ms. Bailey, do
we have any other cases on the agenda for this
afternoon?

MS. BAILEY: No other cases, Madam
Chair.

CHAIRPERSON MILLER: Then this
hearing 1s adjourned.

(Whereupon, the Public Hearing was

concluded at 4:01 p.m.)
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